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SARA B. THOMAS 
State Appellate Public Defender 
I.S.B. #5867 
 
MAYA P. WALDRON 
Deputy State Appellate Public Defender 
I.S.B. #9582 
P.O. Box 2816 
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(208) 334-2712 
 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
STATE OF IDAHO,   ) 
     ) NO. 43050 
 Plaintiff-Respondent,  )  
     ) BANNOCK COUNTY NO. CR 2014-2737 
v.     ) 
     ) 
TWAIN N. THOMAS,  ) APPELLANT’S BRIEF 
     ) 
 Defendant-Appellant.  ) 
______________________________) 
 
 
STATEMENT OF THE CASE 
 
After Twain N. Thomas pled guilty to attempted second degree murder and aggravated 
assault, the district court sentenced him to a combined term of fifteen years, with five years 
fixed.   He asserts that his sentence is excessive in light of the mitigating factors in his case. 
   
Statement of Facts and Course of Proceedings  
When Mr. Thomas was sixteen, he got into a car accident that threw his life off course.  
Before, he was popular, excelled in school, and was a good athlete.   (PSI, pp.24–25, 33.)  After, 
he lost most of his friends and struggled in school.  (PSI, pp.24–25, 33.)  We now know that the 
accident damaged his frontal lobe, making it hard for him to process information and manage his 
emotions.  (Tr., p.61, L.1 – p.62, L.10.)  Forty years later, he continues to grapple with the 
repercussions.   
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All that Mr. Thomas remembers of the morning of February 22, 2014 is that he “awoke 
by alarm watch and committed actions that [he] cannot recall.”  (PSI, p.8.)  According to the 
police reports, Mr. Thomas broke out the windows in his apartment, went to a neighbor’s 
apartment and assaulted them with a machete, and later broke down the door of another 
neighbor’s apartment.  (PSI, p.4.)  After Mr. Thomas went inside the second apartment and 
threatened one of the residents, the resident shot Mr. Thomas three times in the chest and 
abdomen.  (Id.)   
 Mr. Thomas later pled guilty to attempted second degree murder and aggravated assault, 
and the State agreed to limit its sentencing recommendation to fifteen years, with seven years 
fixed, for attempted murder, to run concurrently to five years, with three years fixed, for 
aggravated assault.  (R., pp.136–1451; Tr., p.13, L.5 – p.30, L.19)  Mr. Thomas requested a 
thirteen-year sentence, with three years fixed, and a period of retained jurisdiction.  (Tr., p.75, 
L.24 – p.76, L.5.)  The court sentenced Mr. Thomas to a combined term of fifteen years, with 
five years fixed.   (Tr., p.85, L.11 – p.86, L.3; R., pp.155–59.)  Mr. Thomas then filed an Idaho 
Criminal Rule 35 motion requesting leniency (R., pp.162–67; Tr., p.98, L.5 – p.101, L.2), which 
the district court denied (Memorandum Decision and Order, ICR 352).   
 
                                            
1 According to Mr. Thomas’s plea agreement, he waived his “right to appeal this case and [his] 
right to post conviction relief in this case.”  (R., p.144.)  On the plea questionnaire, however, 
Mr. Thomas circled “no” when asked “[h]ave you waived or given up your right to appeal your 
judgment of conviction and sentence as part of your plea agreement?”  (R., p.138.)  At the plea 
hearing, the district court did not mention that Mr. Thomas was waiving his right to challenge his 
conviction or sentence (Tr., p.13, L.5 – p.30, L.19), and the court told Mr. Thomas at the 
sentencing hearing,  “[r]emember, sir, you have forty-two days in which to appeal any sentence 
the Court imposes here; okay?” (Tr., p.79, Ls.19–21).  Mr. Thomas therefore did not waive his 
right to challenge his sentence.   
2 The district court’s Rule 35 decision is not in the electronic record in this case, but was 
provided by the district court in hard-copy form in response to the amended notice of appeal. 
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ISSUE 
Did the district court abuse its discretion when it sentenced Mr. Thomas to fifteen years, with 
five years fixed? 
 
 
ARGUMENT 
The District Court Abused Its Discretion When It Sentenced Mr. Thomas To Fifteen Years, With 
Five Years Fixed 
 
When a defendant challenges his sentence as excessively harsh, this Court will conduct 
an independent review of the record, taking into account “the nature of the offense, the character 
of the offender, and the protection of the public interest.”  State v. Miller, 151 Idaho 828, 834 
(2011).  The Court reviews the district court’s sentencing decision for an abuse of discretion, 
which occurs if the district court imposed a sentence that is unreasonable, and thus excessive, 
“under any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002); State v. 
Toohill, 103 Idaho 565, 568 (Ct. App. 1982).  “A sentence is reasonable if it appears necessary to 
accomplish the primary objective of protecting society and to achieve any or all of the related 
goals of deterrence, rehabilitation, or retribution.”  Miller, 151 Idaho at 834.   Mr. Thomas’s 
sentence is excessive in light of the mitigating evidence, and despite the aggravating evidence, in 
this case.   
Mr. Thomas’s traumatic brain injury (“TBI”) and post-traumatic stress disorder are the 
strongest mitigating factors.  Dr. Mark Corgiat, a neuropathologist, testified on behalf of 
Mr. Thomas at sentencing.  Dr. Corgiat evaluated Mr. Thomas and determined that he has “a 
pretty significant brain injury” which took place when Mr. Thomas was sixteen.  (Tr., p.58, 
Ls.8–15; see also R., pp.24–34 (Dr. Corgiat’s evaluation).)  Mr. Thomas suffers from “primary 
frontal lobe impairment.”  (Tr., p.59, Ls.21–22.)  The frontal lobe “is the part of the brain that 
helps us apply our information and appropriately respond to environmental stimuli and control 
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everything that we need to control on a moment-to-moment basis in our lives.”  (Tr., p.59, L.24 – 
p.60, L.3.)  Dr. Corgiat explained that Mr. Thomas’s condition contributed to this crime because 
the frontal lobe injury makes it difficult to manage one’s emotions.  (Tr., p.61, Ls.13–20.)  Once 
“your fight or flight autonomic nervous system gets escalated, you get aggravated, frustrated, 
angry.  Whatever the causal factors are, are really irrelevant. . . .   You don’t have the frontal lobe 
capacity to inhibit those responses.”  (Tr., p.61, L.21 – p.62, L.10.)  Mr. Thomas’s PTSD only 
served to complicate those reactions.  (Tr., p.63, Ls.5 – p.65, L.1.)   
Dr. Corgiat also explained that, back when Mr. Thomas was injured, there was no 
effective treatment for his injury.  (Tr., p.60, Ls.4–5.)  Now, however, doctors can help him 
develop strategies to manage his TBI.  (Id.)  “In this case because of his veteran’s history, he 
could do it through the VA hospital in setting, and that’s very, very helpful because the VA is 
one of the first people to actually apply what is called dialectical behavior cognitive behavior 
therapy. . . .  [T]here is an enormous amount of neurological and psychological data from 
research that show that these are efficient programs that do have positive outcomes.”  (Tr., p.6, 
Ls.8–20.)  Dr. Corgiat opined that Mr. Thomas “is a very bright individual who just cannot 
manage it and utilize it appropriately, so he is a good candidate for this treatment.”  (Tr., p.65, 
L.24 – p.66, L.1.)   
In a similar vein, the abuse Mr. Thomas endured as a child mitigates his sentence.  
Mr. Thomas’s father “beat the hell out of” him and his brothers.  (PSI, p.9.)  According to 
Mr. Thomas’s mother, “he had a paddle he made from a 2x4 and he was a big man.  He hit them 
so hard their poor butts were black and blue and even bled.”  (PSI, p.10.)   
Despite his difficult upbringing and TBI, Mr. Thomas has generally done well for 
himself.  He had only one other run-in with the law prior to this case (PSI, p.8), had no 
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disciplinary problems in jail (Tr., p.74, Ls.2–3), maintained steady employment until shortly 
before this crime (PSI, pp.13, 25–26), and does not struggle with drug addiction or abuse (PSI, 
p.16).    
Finally, Mr. Thomas’s remorse and accountability further mitigate his sentence.  As 
defense counsel explained at sentencing:  “In all of my conversations with Twain, he felt that he 
was being picked on by the victims in this case.  He understands that that was blown all out of 
proportion and that this was never a rational response.  He is ashamed of what he did because he 
scared these people.  He is not pleased with himself.”  (Tr., p.70, Ls.8–15.)   Mr. Thomas himself 
told the court:  “I’m very, very sorry, and I apologize unequivocally to Kelly and James, the 
victims in this reprehensible debacle that I’m responsible for.”  (Tr., p.77, Ls.7–10.)   
In light of these mitigating factors, the district court abused its discretion by sentencing 
Mr. Thomas to fifteen years, with five years fixed. 
  
CONCLUSION 
Mr. Thomas respectfully requests that this Court place him on a period of retained 
jurisdiction.  Alternatively, he requests that the Court remand to the district court for a new 
sentencing hearing. 
 DATED this 21st day of October, 2015. 
 
      ___________/s/______________ 
      MAYA P. WALDRON 
      Deputy State Appellate Public Defender 
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